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IN THE COURT OF APPEALS 
STATE OF UTAH 
PROVO CITY CORP,, 
Plaintiff and Appellee, 
vs. 
SERGIO SALDANA, 
Defendant and Appellant. 
Case No. 960168-CA 
Category No. 2 
REPLY OF APPELLANT 
ARGUMENT 
In Provo Citv Corp. v. Spotts, 861 P.2d 437 (Ut. App. 1993), 
this Court ruled on a case similar to the Appellant's case. In 
Spotts, this Court used the six factors outlined in United States 
v. Dolan. 544 F.2d 1219, 1221 (4th Cir. 1976) to evaluate the 
sufficiency of the evidence. This Court determined the six 
factors in Dolan were not an exhaustive list and also found that 
not all of the factors were required to be met to uphold the 
sufficiency of the evidence. Spotts at 442. This Court found 
that one Dolan factor was met with "slight variants" of four 
other factors met. Spotts at 442. This Court upheld Spotts 
conviction on the evidence presented at trial. 
In the Brief of Plaintiff-Appellee, Provo City acknowledges 
that the fourth and sixth factors of the Dolan factors were not 
met (the fourth factor is whether testimony was given that a 
high price was paid in cash for the substance and the sixth 
factor is whether there was evidence the substance was called by 
name of the illegal narcotic by the defendant or others in his 
presence). Similarly, Spotts found the fourth factor was not 
applicable, however, Spotts found a slight variance to the sixth 
factor in the evidence. An important difference between Spotts 
and this case is that the Spotts made inculpatory statements 
about his use of an illegal drug to the police officer. In 
contrast, SALDANA did not make any statements that would indicate 
he was using an illegal substance and the City acknowledges that 
by stating that the sixth factor is not met. 
At best the City may be able to prove four out of the six 
factors are met in this case. In Spotts, this Court determined 
that five out of the six factors were met (one factor met with 
slight variants of the four other factors). This Court 
recognizes that circumstantial evidence can be sufficient to 
prove guilt beyond a reasonable doubt, however, this Court 
acknowledges that there are limitations to the use of 
circumstantial evidence. In Spotts, this Court stated: 
We note, however, that this case approaches the outer 
limit of what we would affirm for a possession case 
where the substance itself or chemical test data was 
not produced. We emphasize that this case involved not 
only the substance's smell, but also simultaneous 
observation of the smoke exiting defendant's mouth and 
prior observation of the act of taking "hits" from a 
"joint." Also, defendant made several inculpatory 
statements and Officer Weinmuller was able to observe 
the defendant's physical characteristics, aspects of 
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which were consistent with those of a person affected 
by marijuana. Id. at 443. 
If Sootts approaches the "outer limit" than the facts in this 
case must fall outside the limit. 
The differences between Spotts and this case are as follows: 
1) Spotts made inculpatory statements and SALDANA did not, 2) 
Spotts was observed in broad daylight and SALDANA was observed in 
a dark dance room that was fairly crowded, 3) the police officer 
in Spotts observed Spotts exhale smoke from his mouth and smelled 
the smoke coming from Spotts mouth, and SALDANA was observed as 
either smoking or holding a cigarette for a few seconds (the 
security guard is not sure what he observed SALDANA doing), 4) 
in Spotts the police officer observed the manner in which the 
cigarette burned and the security guard observing SALDANA could 
not give testimony as to the manner in which the cigarette 
burned. 
CONCLUSION 
The power of the government to convict a person on 
circumstantial evidence should be limited to protect the rights 
of the innocent. Provo City has not presented sufficient 
evidence to uphold a finding of guilt in this case. For the 
reasons set forth above and in the Brief of Defendant-Appellant, 
this Court should find the evidence insufficient to support the 
trial court judgment and should enter an order reversing the 
conviction. 
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DATED this I ) day of September, 1996. 
THOMAS H. MEANS 
Attorney for Defendant-Appellant 
MAILING CERTIFICATE 
I hereby certify that I mailed, postage prepaid, two (2) 
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Vernon F. Romney, Attorneys for Plaintiff-Appellee, at P.O. Box 
1849, Provo, UT 84603, this fyZ^ day of July, 1996. 
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